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Steve Wene, State Bar No. 019630 
MOYES SELLERS & HENDRICKS LTD. 
1850 N. Central Ave., Suite 1100 
Phoenix, Arizona 85004 
Telephone: 602-604-2 14 1 
e-mail: swenealaw-rnsh.com 

BEFORE THE ARIZONA CORPORATION COMMISSION 

COMMISSIONERS 

GARY PIERCE, CHAIRMAN 
PAUL NEWMAN 
SANDRA D. KENNEDY 
BOB STUMP 
BRENDA BURNS 

Arizona Corporation Comniission 
DOCKETED 

IN THE MATTER OF THE APPLICATION 
OF CERBAT WATER COMPANY FOR 
APPROVAL OF A RATE INCREASE 

IN THE MATTER OF STAFF’S REQUEST 
FOR COMMISSION ISSUANCE OF AN 
ORDER TO SHOW CAUSE FOR THE 
FAILURE OF CERBAT WATER COMPANY 
TO COMPLY WITH COMMISSION RULES 
AND REGULATIONS 

IN THE MATTER OF THE APPLICATION 
OF CERBAT WATER COMPANY FOR 

DEBT 
AUTHORITY TO INCUR LONG-TERM 

Docket No. W-0239 1A- 10-02 18 
Docket No. W-02391A-11-0166 
Docket No. W-02391A-11-0309 

COMPLIANCE FILING 

Cerbat Water Company (“Company” or “Cerbat”), hereby files the following 

documents in compliance with the Arizona Corporation Commission (“Commission”) 

requests: 

1 

http://swenealaw-rnsh.com
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Affidavit certifying Cerbat Water Company owns the plant equipment used to 

provide water service (see Attachment 1); 

Complaints filed by Gilbert Pump and Empire Pump (see Attachments 2 & 3); 

0 Balances with vendors (see Attachment 4). 

Note the balances with vendors address only principal due to the fact that the interest 

rates and attorneys fees are at issue in the cases. To our knowledge, there has been no 

final determination on those issues. 

DATED this lSt day of November, 20 1 1. 

MOYES SELLERS & HENDRICKS LTD. 

Geve Wene 

Original and 13 copies filed this 
1 st day of November, 20 1 1 , with: 

Docket Control 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 
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AFFIDAVIT 

lTATE OFA- ) 
&tk @ ss. 

:ounty of&l&xw 1 

I, the undersigned, after being first duly sworn upon my oath, hereby affirm as 
ollow: 

) I am over the age of eighteen. 

,) 
ompetent to testify at a hearing or trial with respect to the same. 

I have personal knowledge of the statements set forth herein and I am 

) 
o provide water to its water service customers. 

I certify that the Cerbat Water Company owns all of the plant equipment used 

(7% th IATED this,l day o 

SUBSCRIBED AND SWORN TO before me, a Notary Public, this3k* day of 

Ictober, 20 11 ,LL  %vf!+Q-A %-v@- u’p‘ 

vly Commission Expires: 

31 <d Imcs 

Notary Public 
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HOOPES,  A D A M S  & ALEXANDER,  P L c  
1410 W. RAY ROAD,  SUITE 1 
:HANDLER, ARIZONA 85224 
I’ELEPHONE (480)  345-8845 
FACSIMILE (480) 345-8828  
lohn R. Hoopes (AZ Bar No. 005893) 
Patricia A. Alexander (AZ Bar No. 023880) 
?alexander@halaw . corn 
4ttorneys for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MOHAVE 

GILBERT PUMP & EQUIPMENT 
COMPANY, an Arizona corporation, 

Plaintiff, 
V. 

CLAUDE K. NEAL FAMILY TRUST, 

Defendant. 

COMPLAINT AND APPLICATION 
FOR ISSUANCE OF PROVISIONAL 

REMEDY -- REPLEVIN 

(Contract) 

For its complaint against defendant Claude K. Neal Family Trust ((‘Trust”), 

Tlaintiff Gilbert Pump & Equipment Company (“Gilbert Pump”) alleges as follows: 

ALLEGATIONS COMMON TO ALL COUNTS 

1. Gilbert Pump is an Arizona corporation authorized and doing business in 

Mohave County, Arizona. 

2. Claude K. Neal Family Trust (“Trust”) is an entity with its principal place 

if business in Kingman, Arizona. 

3. The indebtedness sued upon herein was incurred and became due and 

layable in Mohave County, such that this court is the proper court and has jurisdiction 
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over this cause of action. 

4. On October 29, 2010 Gilbert Pump and the Trust entered into a 

Conditional Sales and Security Agreement (the “agreement”), in which the Trust agreed 

to make payments to purchase certain equipment and services from Gilbert Pump. [Ex. 

AI 

5 .  Pursuant to the agreement, the Trust granted a security interest in the 

equipment being purchased. 

6. 

2010. [Ex. B] 

7. 

8. 

9. 

10. 

1 1. 

A UCC financing statement was properly recorded on November 12, 

The Trust failed to make proper payments. 

Gilbert Pump received a payment in November and another in January. 

The January payment was returned by Gilbert Pump’s bank due to “NSF.” 

Gilbert Pump notified the Trust of its deficiency and demanded payment. 

The Trust has however failed to make payment as required. 

COUNT ONE 

(Breach of Contract) 

12. Gilbert Pump realleges and incorporates by reference herein the 

allegations of paragraphs 1-1 1 of its complaint. 

13. The actions of the Trust alleged herein constitute a breach of the 

agreement, 

14. As a result of the Trust’s breach of the agreement, Gilbert Pump has 

suffered actual damages in the amount of $47,257.66 plus 10% per annum interest as of 

January 27,20 1 1 .  

15. This matter arises out of contract and pursuant to the agreement and 

A.R.S. 6 12-341 .O 1 Gilbert Pump is entitled to recover its reasonable attorneys’ fees. 

WHEREFORE, Gilbert Pump requests judgment against the Trust, as followrs: 

A. For damages in an amount not less than $47,257.66 plus 10% per annum 

interest as of January 27,201 1 until paid; 

2 
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B. Gilbert Pump’s reasonable attorneys’ fees and costs in an amount not 

greater than $2,500.00 in the event of judgment by default, together with interest 

thereon at the rate of ten percent (1 0%) per annum from the date of judgment until paid; 

C. Gilbert Pump’s costs of court, together with interest thereon at the rate of 

ten percent (10%) per annum from the date of judgment until paid; and 

D. Such other and further relief as is just in the circumstances. 

COUNT TWO 

(Application for Issuance of Provisional Remedy) 

16. Gilbert Pump incorporates by reference herein the allegations of 

paragraphs 1 - 15 of its complaint. 

18. Pursuant to the terms of the agreement, Gilbert Pump has a purchase 

money security interest in certain equipment, which security interest has been properly 

perfected in accordance with Arizona law. 

19. Under the terms of the agreement, upon default, Gilbert Pump is entitled 

to immediate possession of the equipment without notice to the Trust and is entitled to 

sell or otherwise dispose of the equipment. 

20. The actual value of the equipment is $8,500.00, and the equipment has not 

been seized under any process, execution, or attachment. 

17. Under the provisions of A.R.S. 6 12-2402, Gilbert Pump is entitled to the 

issuance of an order by the Court directing the Sheriff of Mohave County to take 

immediate possession of, and deliver over to Gilbert Pump, the equipment described 

herein, upon the filing by Gilbert Pump of an appropriate bond in accordance with the 

provisions of A.R.S. 8 12- 1303. 

WHEREFORE, Gilbert Pump requests judgment against the Trust, as follows: 

A. That this Court determine that Gilbert Pump is entitled to the immediate 

/possession of the equipment, without right or claim of the Trust in that property; that 

Gilbert Pump has complied with the provision of A.R.S. 6 12-2402(B); and that an 

Order should be entered by this Court directing the Sheriff of Mohave County, Arizona, 

3 
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to take possession of, and deliver to Gilbert Pump, the equipment, provided; that the 

taking of that property by the Sheriff be conditioned upon the filing of a Bond by 

Gilbert Pump with the Sheriff in accordance with the provisions of A.R.S. 4 12-1303. 

B. For judgment in favor of Gilbert Pump and against the Trust, which 

provides that Gilbert Pump is, and was at the time of filing of this complaint and 

application, entitled to the immediate possession of the equipment, and that Gilbert 

Pump is further entitled to sell or otherwise dispose of that equipment and apply the 

proceeds of any such disposition to the indebtedness due and owing by the Trust to 

Gilbert Pump; 

C. 

D. 

E. 

For Gilbert Pump’s attorneys’ fees; 

For Gilbert Pump’s costs incurred herein; 

For all reasonable post-judgment costs and attorneys’ fees incurred by 

Gilbert Pump in pursuing collection of its judgment, subject to review of this Court as to 

their reasonableness under the standards governing the award of attorneys? fees; 

F. For the continuing jurisdiction of this Court to review and determine the 

reasonableness of any post-judgment costs and attorneys’ fees sought by Gilbert Pump; 

and 

G .  

circumstances . 
For such other and further relief as may be proper and just under the 

DATED this ‘, day of April, 201 1. 

HOOPES, ADAMS &, ALEXANDER, PLC 
-... 

5 

B 

2410 W. Ray Road, Suite 1 
Chandler, Arizona 85224 
Attorneys for Plaintiff 
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iadh4duaUy scprescnt and wanaut that@) by thek signature *cy &re arllboikd to bind and do 
bind the p t y  oa whose belialfthey have purpoi-fcd to sign Uiis Agretruent, the t>romissory Note 
and Autborizadon A~XOC~IGR?, and @) that no fimker action or authorization is required to bind . .  

i I 9. 
va reasonable demand of Seller, and to notie SeLler of any clsang+ofaddress. 

10. 
10 Seller ond one (1) c ~ p y  lo Buyer conom%r;rly wkh the execution ufthis Agreement. 

Buycr agrees to *bitthe Equiprotnt b d  aIZowbspection of theEquipment af any time 

This Agreemen1 may be exeared iii counttrparts. One (1 1 counterpart s'rall be delivered 



SELLER 

MRNY F. GILBERT 

CHIEF EXECUTIVE OFFICER 
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Lynn M. Seharbcr 
Hoopes, Adamr & Alexander, PLC 
2410 W. Ray Rd., Suite 1 
Chandler, AZ 85224 1 

UCC FINANCING STATEMENT 

201 01 63261 89 

UNOFFlClAL DATA - Fileno: 1632618 CheckDigif: 9 Seqno: 1 Page: 1 
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Exhibit uA” 

UNOFFlClAL DATA - Nleno: 7632678 CheCkD/g’it: 9 SeqnO: 1 Page: 2 
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MATERIALS 
HEAOSHAFT 

REMITTANCE ADDRESS: P.O. BOX 20216, PHOENIX, A2 a503&0216 
PHONE 602-278-5589 * FAX 602-276-5592 

AMOUN 

TO: CLAUDE K. NEAL FAMILY TRUST 
2409 RlCCA DRIVE 
ATTN: MARC NWL 
KINGMAN,AZ 86401 

O M  
1 

1 
1 
1 
t 
1 

- 
STRETCH TUBE 
CHECK VALVE 
NIPPLE 
CONE SCREEN 
LOT M I X .  

350. 
350. 
2,000. 

333.1 
300.1 
400A 

INVOICE N O  84053 
CUSTOMER NO: GL&@l 

LOCAnON: BANK STREET WELL 

FILE NO 1745-00 

P.O. NO: MARCUS ISHiP VIA 

FIELD LABOR 

SUBSISTENCE 

SHOP LABOR 

LABOR AMOUNT 

- __ 
UNOFFICIAL DATA - Fileno: 1632618 CheckDigit: 9 Seqno: 1 Page: 3 
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Exhibit “B” 

. _. . ___. . 
UNOFFICIAL DATA - Fileno: 1632618 CheckDigit: 9 Seqno: I Page: 4 



GilbertpUMp co. 

I 

REMITTANCE ADDRESS P.O. BOX 20216. PHOENIX. A2 850384216 
PHONE 602-270-5596 FAX 602-276-5592 

/TOTAL MATERIALS 

T O  CLAUDE K. NEAL FAMILY TRUST 
2409 RlCCO DRIVE 
KINGMAN,AZ 86401 

MATERIALS 
FREIGHT 
TAX 
TOTAL 

14/00 lJOBNO: PP9-0367 
MATERIALS 

il 0.00 
0.00 

2,433.63 
47,542.63 

SALES N O  
AMOUNl 

- 
0.00 - 

INVOICE NO: 84789 
CUSTOMER NO ck?oo 

LOCATION BANK STREET WELL 

FIENO: 174500 

SERVICE. 

I WIHP sor START STARTER 

I 800 AM SERVICE SECTION WITH SHOP DRAWINGS 
AND PERMITS 

I 350HP REBUILT MOTOR 

CHANGE HEADSHAFT TO FIT MOTOR 

PULL ALL WIRE, CUSTOMER TO INSTALL AIL 
CONDUIT 8 CEMENT PADS 

ELECTRICIAN INSTALLED WIRE FROM GENERATOR 
SET TO STARTER 

I WIRE 

I ELECTRICIAN TO HOOK UP GENERATOR 

FREIOHT 

TOTAL FOR AWVE 

P.O. NO: ISHIP VIA: 

FURNISH & INSTALL A NEW 350HP ELECTRIC 
LABOR I AMOUNT 

I 

45,109.00 

~. . I__- . --- - . 
I 

UNOFFlClAL DATA - Fileno: 1632618 CheckDigif: 9 Seqno: 1 Page: 5 
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_____ 

H O O P E S ,  A D A M S  & A L E X A N D E R ,  P L C  
2410 W. R A Y  R O A D ,  S U I T E  I 
C H A N D L E R ,  A R I Z O N A  85224 
TELEPHONE (480) 345-8845 
FACSIMILE (480) 345-8828 
John R. Hoopes (AZ Bar No. 005893) 
Patricia A. Alexander (AZ Bar No. 023880) 
palexander@halaw .corn 
Attorneys for Plaintiffs 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MOHAVE 

GILBERT PUMP & EQUIPMENT 
COMPANY, an Arizona corporation, 

Plaintiff, 
V. 

CLAUDE K. NEAL FAMILY TRUST, 

Defendant. 

CERTIFICATE OF COMPULSORY 
ARBITATION 

(Contract) 

Pursuant to Ariz.  R. Civ. P. 72(b), the undersigned certifies that plaintiff seeks 

ifinnative relief other than a money judgment. This case is, therefore, not subject to 

ubitration. 

DATED this ! 3 day of April, 201 1. 

HOOPES, ADAMS & ALEXANDER, PLC 

n 

BY 
John R. Hoopes 
Patricia A. Alexander 
2410 W. Ray Road, Suite 1 
Chandler, Arizona 85224 
Attorneys for Plaintiff 
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~ Empire Pump Corporation, an 
Arizona Corporation, dba Duncan 
-P, 

Plaintiff, 
V. 

Cerbat Water Company an Arizona 
Corporation, €3. Marc Neal as 
Trustee of the Claude K. Neal  Family 
Trust; B. Marc N e d  and Jane Doe 
Neal as husband and wife; Michael 
K, Neal and Jane Roe Neal as 
husband and wife; and Does 1 
through Infinity. 

Defendants . 

25 

Empire Pump Corporation, for its complaint against the above-named 

defendants, alleges as follows: 

GENERAL ALLEGATIONS 

The Parties and Jurisdiction 

1. Plaintiff, Empire Pump Corporation dba Duncan Pump, is a class 

K-29 & K-53 dual licensed machinery and water well drilling contractor, license 

numbers 216197 &, 216198 whose licenses were at all times relevant in good 

standing with the Arizona Registrar of Contractors. 

2. Upon information and belief, Defendant, Cerbat Water Company is 

an Arizona corporation doing business in Mohave CounQ, Arizona. 

FREDERICK CHARLES THOMAS, 023844 

5450 E HIGH STREE-T 
Sum 300 

SMWH & CRAVEN, P.L.L.C. 

PHOENIX, ARIZONA 85054 
VOICE: 480-222-2225 
FAX: 480-222-3 1 97 
ATTORNEY FOR PLAINnFF 

Empire Pump v. Cerbat 
880.002 

SUPERIOR COURT 
MOaAvE COUNTY, ARIZONA 

~ 

NO. 

' Verified Complaint 

R E C E I V E D  

JUL 2 1 2011 

Moyes Sellers & Hendticks 

1 Verified Complaint 
07-Jun-20 11 
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3. Cerbat Water Company is a utility company providing wate 

services in Mohave County, Arizona. 

4. Upon information and belief, Defendant, Neal B. Marc is the trustel 

of defendant Claude K. Neal Family Trust. 

5. A t  all times relevant to this Complaint, Defendant, B. Marc Neal 

w a s  acting in his capacity of trustee of the Claude K Neal Family Trust. 

6. Based on information and belief, Plaintiff alleges that Defendants 

3. Marc Neal, and Jane Doe Neal, are husband and wife and residents o 

bfohave County. Jane Doe Neal is a fictitious name for the Wife of B. Marc Neal 

Wntiff reserves the right to amend this Complaint to insert her true namf 

when ascertained. 

7, Based on information and belief, Plaintiff alleges that Defendants 

Jlichael Neal, and Jane Roe Neal, are husband and wife and residents o 

dohave Counfy. Jane Roe Neal is a fictitious name for the wife of Michae 

qeal. Plaintiff resexves the right to amend this Complaint to insert her t r u e  

lame when ascertained. 

8. The Claude K. Neal Family Trust is the owner of a certain rea 

)roper@ located at 3090 E. Calle Blanca, more particularly described as 

dohave County APN: 310-04-082. 

9. Based on information and belief Plaintiff alleges that Cerbat has 8 

2asehoid interest in the Ned property. 

10. Defendants, John Does 1-Infinity are the fictitious names for those 

idividuals and entities that may be liable to the PldntE for the facts herein 

lleged. Plaintiff reserves the right to amend its Complaint to insert their true 

ames when ascertained. 

11. All matters alleged in this Complaint occyrred within Mohave 

ounty, Arizona. 

mpire Pump v. Cerbat 2 Verifred Complaint 
30.002 07-Jun-2011 
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SMITH &CRAVEN. PLLc 

BUILDINGB.$UtT€ 112 
404s E. UNION nus m. 
P U O E N U ~ A R M N A ~ ~ ~ ~ ~  
486222-2225 VOICE 
480222-3197 FAX 

The Events 

12. Based upon information and belief Plaintiff alleges that in October 

If 2009, Cerbat's well motor failed. 

13. Based upon information and belief, at the time Cerbat did not have 

sufficient funds to repair the well. 

14. Despite this fact Cerbat repaired the well by installing an electric 

notor and tapping into a Unisource Electric Power line. 

15. Based upon information and belief PIaintiff alleges that as a result 

d the 2009 we31 motor failure Cerbat was unable to deliver roughly 250 

:ustomers with water. 

16. Following the October 2009 well failure Cerbat filed a rate increase 

eequest with the Arizona Corporation Commission. 

17. hitially Cerbat requested an emergency $13 a month per customer 

'ate increase. 

18. Based upon information and belief, Plaintiff alleges that the ACC 

ienied this emergency rate increase. 

19. Based upon information and belief, Plaintiff alleges that the ACC 

ienied the emergency rate increase because Cerbat was utilizing Neal Family 

'rust funds to cover Cerbat's expenses. 

20. Cerbat later requested a permanent rate increase of $13, which the 

LCC responded recommending a permanent rate increase of $.48 per month. 

21. Based on information and belief, Cerbat has stated that it cannot 

,perate the well and pay its bills without the $13 a month rate increase. 

The same well failed again in December of 2010. 

On 9 December 2010 Cerbat Water contacted Plaintiff requesting 

22. 

23. 

nformation on its services. 

:mpire Pump v. Cerbat 3 Verified Complaint 
80.002 074x1-20 1 I 
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24. On 10 December 2010, Cerbat Water contracted with Plaintiff tc 

repair the well pump at Cerbat’s facility outside Kinpan, Arizona. 

25. Knowing the need for a functioning pump, Cerbat represented tc 

Plaintiff that it had the necessary funds and instructed Plaintiff to completc 

whatever work necessary to get the well online again. 

26. Based upon information and belief Plaintiff alleges at the time 

Cerbat hired Plaintiff, it did not have the financial ability to pay Plaintiff and it 

still had not paid off more than $97,000.00 for the previous well failure in 

October of 2009. 

27. On 10 December 2010, Plaintiff mobilized to Kingman Arizona and 

started removing the pump assembly. 

28. After removal and inspection of the column pipe and bowl 

assembly, Plaintiff determined that the pipe and bowl assembly were non- 

functioning and beyond repair. 

29. Plaintiff advised Cerbat Water that the pipe and bowl needed to be 

replaced; Cerbat authorized Plaintiff to obtain a new pipe and bowl assembly. 

30. On 14 December 2010, Plaintif€ purchased the bowl and assembled 

the bowl and then transported it to Kingman, Arizona. 

31. In Kingman, Plaintiff installed the new bowl assembly and topped 

out the pump assembly. 

32. After installation, Plaintiff conducted necessary tests and 

determined the well functioned properly. 

33. On 21 December 2010, Plaintiff submitted invoice number 16950 

to Cerbat for payment. 

34. Under the terms of the contract, payment was due to Plaintiff 

within thirty-days of submission. 

Empire Pump V. Cerbat 
380.002 

4 Verified Complaint 
074un-2011 
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20-Ja.n-11 I $ 23,204.17 I $1510.50 
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SMITH & CRAVEN. PLLC 
4045 E. UNION HILLS I%. 

35. The ACC has recently approved a rate increase of $12.53 a month 

and has ordered the appointment a n  interim manager for Cerbat. 

36. The underlying debt for which this action is brought is liquidated. 

Interest accrues at the contract rate of 18% per annum, or $1 1.44 per calendar 

day. 

37. As of 01June-2011 accrued but unpaid principal plus interest will 

total $24,462.92. The following chart reflects all open invoices and interest 

thereupon: 

38. Although demand has been made upon Cerbat for payment on the 

aforementioned account, no payment has been made. 

39. Per the terms of the contract, Cerbat Water promised to pay 

reasonable attorney’s fees incurred as a result of collection of the contract sum. 

Payment of attorney’s fees is not dependent upon the Defendants 40. 

contesting the action. 

41.. 

42. 

43. 

44. 

45. 

46. 

47. 

48. 

Plaintiff is entitled to general damages. 

Plaintiff is entitled to special damages. 

Plaintiff is entitled to consequential damages. 

Plaintiff is entitled tu attorney fees. 

Plaintiff is entitled to taxable costs. 

Plaintiff is entitled to non-taxable costs. 

Plaintiff is entitled to expert witness’fees. 

Plaintiff is entitled to litigation-related expenses. 

Empire Pump v. Cerbat 
380.002 

5 Verified Complaint 
07JUn-20 1 1 
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49. 

bllOWS. 

50. 

51. 

52. 

ieietriment. 

53. 

net. 

54. 

55. 

56. 

ret forth. 

COUNT ONEBREACH OF CONTRACT 
(Against Defendant Cerbat) 

Plaintiff realleges the General Allegations and further alleges a: 

Plaintiff tendered an offer for the supply of valuable consideration, 

Cerbat Water accepted this offer. 

Plaintiff tendered valuable consideration and in doing so, incurred 

All conditions precedent for Cerbat Water’s performance has been 

Cerbat Water has and continues to refuse to perform. 

Cerbat Water has breached their contract with Plaintiff. 

As a result of such breach, Plaintiff has been damaged as herein 

COUNT TWO-MECHANIC’S LIEN FORECLOSURE 
(Against Defendant Claude K. Neal Family Trust and Cerbat Water) 

57. Plaintiff realleges all previous allegations and further allege as 

ollows. 

58. Within the time period allowed by Statute, Plaintiff timely filed a 

totice and Claim of Mechanics’, Materialmen’s or Professional Services Liens, 

vhich lien was recorded on or about 2 1 March 20 1 1, in the office of the County 

tecorder of Mohave County, Arizona, Instrument Recordation Nos. 2011- 

115074 and amended at Instrument Recordation Nos 2011-024277 and 2011- 

128392. 

59. In accordance with A.R.S. 5 33-992 et seq., on 03 January 2011, 

’laintiff timely filed a Preliminary 20 Day Notices relating to the subject project 

inpire Pump v. Cerbat 
80.002 

6 Verified Complaint 
074Uii-2011 
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SMITH & CRAVEN. PLLC 
4045 E. UNION HIUS OR 
BUILDING 8. SWTE 1 I 2 
PHOENIX. ARUVNA 85050 
4802222225 VOICE 
480222-3 I97 FAX 

and the subject contract agreement. The Preliminary 20 Day Notice is attachec 

to the subject Mechanic’s lien. 

60. Plaintiff has performed d1 conditions precedent to the perfection o 

a good and sufficient Mechanics’ and Materialmen’s lien against the subjed 

property under the provisions of Article 6, chapter 7, Title 33 of the Arizona 

Revised Statutes. 

61. By virtue of the foregoing, Plaintiff is entitled to foreclose t h e  

Mechanics’ and Materialmen’s lien against The Defendants which it recorded 

against the subject property, and be awarded its attorney’s fees pursuant to 

A.R.S. 5 33-998A. 

62. Upon information and belief Plaintiff’s lien is first in time and has 

priority over liens of its subcontractors and the suppliers on the project, 

including, but not limited to the claims of all named defendants. Hence, its lien 

should take precedence and the junior liens should be foreclosed. 

63. Upon information and belief pkiintiffs lien is first in time and has 

priority over the rights asserted in the subject party, if any, by The Defendants. 

Kence, its lien should take precedence and the junior liens should be 

foreclosed. 

COUNT THREE PROMlSSORY ESTOPPEL 
(Against Defendant Cerbat) 

64. Plaintiff realleges all previous allegations and further alleges as 

follows. 

65. Cerbat Water promised Plaintiff that it wouId pay for any work 

necessary to inspect and repair as needed its pump assembly. 

66. Cerbat Water could or should have reasonably foreseen that 

Plaintiff would rely upon such promise. 

67. Plaintiff did rely upon such promise. 
. .  

3mpire Pump v. Cerbat 7 Verified Complaint 
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68. 

69. In relying upon Cerbat Water's promise, Plaintiff incurred a 

Plaintiff's reliance upon Cerbat Water's promise was reasonable. 

detriment. 

70. As a result of such detrimental reliance, PIaintiff has been damaged 

as herein set forth. 

COUNT FOUR- UNJUST ENRICHMENT 
(Against Cerbat & Claude K. Neal Family Trust ) 

71. Plaintiff realleges all previous allegations and further allege as 

follows. 

72. 

73. In conferring this benefit upon the defendants, Plaintiff has 

PlaintifT has conferred a benefit upon the defendants. 

suffered an impoverishment. 

74. 

been enriched. 

75. 

In conferring this benefit upon the defendants, the defendants have 

The defendants, without justification, have failed to compensate 

Plaintiff for their conferral of benefit. 

76. Due to the defendants' failure to compensate Plaintiffs for their 

conferral of benefit, Plainfiff has been damaged. 

77. Plaintiff is entitled to equitable relief in this matter as they are 

without suitable remedy at law. 
COUNT FIVE-FRAUD 

(Against Cerbat) 

78. Plaintiff realleges all previous allegations and further alleges as 

follows. 

. 79. As an inducement to Plaintiff to enter into the contract and to 

provide the services described above, Cerbat committed fraud. 

Each assertion of Cerbat was material. 

Each asser~on of Cerbat was false. 

80. 

81. 

Empire Pump v. Cerbat 
580.002 

8 Verified Complaint 
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82. 

83. 

84. 

85. 

Cerbat knew that each of its statements was false. 

Cerbat did not intend to perform as it had promised. 

Cerbat intended Plaintiff to rely upon each statement. 

Cerbat intended that Plaintiff tender their performance based upon 

each of its assertions. 

86. 

87. 

Plaint3f did rely upon each statement. 

Plaintiff was not previously aware of the falsity of each of Cerbat’s 

statements. 

88. 

89. 

90. 

91. 

Plaintiff believed the statements of Cerbat to be true. 

Plaintiff was jusfied in relflng upon each of Cerbat’s statements. 

As a result of each representation of Cerbat, Plaintiff was damaged. 

Piahtiff‘s damages were as a direct consequence and proximately 

xiused by the Cerbat’s assertions. 

COUNT SIX -VEIL PIERCING 
(DECLAF&ATORY =LIEF) 

92. Plaintiff realleges all previous allegations and further alleges as 

Follows. 

93. At all times relevant to this complaint, the entity defendant was 

the alter egos of the individual defendants. 

94. The enterprises acting under the name of the entity defendants 

ivere not established on an adequate financial basis. 

95. Under the law, plaintiff is entitled to declaration from this court 

%at the entity defendants may be disregarded, holding the principals of those 

mtities liable for the matters herein alleged. 

PRAYER FOR RELIEF 

WHEREFORIE, plaintiff prays for judgment as follows: 

Smpire Pump v. Cerbat 
580.002 

9 Verified Complaint 
07Jun-2011 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
l 

a. 

b. 

For all Plaintiffs damages in such amount to be proven at trial; 

For an order instructing the Mohave County Sheriff to conduct a 

foreclosure sale of the subject property; 

c. For all of Pfaintiff's attorney's fees and litigation related expenses 

resulting from and incurred as a result of defendants' breach and other 

wrongful actions pursuant to A.R.S. § 12-341.01 and all other applicable 

statutory and legal authority; 

d. For Piahtiffs taxable costs pursuant to A.R.S. § 12-341 and all 

Dther applicable stahtory and legal authority; 

e. For Plaintiff's non-taxable costs; 

f. 

g. 
h. 

5rcumstances. 

For Plaintiff's expert witness fees; 

For exemplary damages in an mount to be proven at trial; 

For such further relief as the court deems just and proper in the 

Respectfully submitted th 

s- VEN. P.L.L.C. A 

Attorney for Plaintiff 

Smpire Pump v. Cerbat 
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MELISSA O R D ,  declares that she is the vice-president of the 

sbove-named P3aintiff and is authorized to male statements on its befialf; that 

;he has read the, Vded Complaixxt" and hows the contents thereof; that the  

m e  is true of her o m  knowledge, except as to such rtratters as are thereh 

mted upon Somation and belief, and as to said last-mentioned matters she 

xfieves them to be true. 

Fursumt to A.R,Civ.P. Rule 80(i), I dedme under penal& of pejluy that 

h e  foregoing is true and correct. 
A Executed this 3 day of June 201 1. 

I. 

3mpire mUnp v. Cerbat 
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( O O P E S ,  A D A M S  & ALEXANDER,  PLC 
!410  W. R A Y  R O A D ,  SUITE 1 
: H A N D L E R ,  A R I Z O N A  85224 
r E L E P H O N E  (480)  345-8845 
: A C S I M I L E  (480 )  345 -8828  
[ o h  R. Hoopes (A2 Bar No. 005893) 
'atricia A. Alexander (A2 Bar No. 023880) 
>alexander@halaw.com 
4ttorneys for Plaintiffs 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 
IN AND FOR THE COUNTY OF MOHAVE 

GILBERT PUMP & EQUIPMENT 
COMPANY, an Arizona corporation, 

Plaintiff, 
V. 

CLAUDE K. NEAL FAMILY TRUST, 

Defendant. 
(Contract) 

THE STATE OF ARIZONA TO THE DEFENDANT: 

Claude K. Neal Family Trust 
73 13 East Concho Drive, Suite B 
Kingman, Arizona 86401 

YOU ARE HEREBY SUMMONED and required to appear and defend, within 

he time applicable, in this action in this Court. If served within Arizona, you shall 

3ppear and defend within twenty (20) days after the service of the Summons and 

Zomplaint upon you, exclusive of the day of service. If served outside of the State of 

4rizona--whether by direct service, or by publication--you shall appear and defend 

Nithin thirty (30) days after the service of the Summons and Complaint upon you is 

:omplete, exclusive of the day of service, Service by publication is complete thirty (30) 

mailto:alexander@halaw.com
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days after the date of first publication. Direct service is complete when made. Service 

upon the Arizona Motor Vehicle Superintendent is complete thirty (30) days after filing 

the Affidavit of Compliance and return receipt or Officer’s Return. Where process is 

served upon the Arizona Director of Insurance as an insurer’s attorney to receive service 

of legal process against it in this State, the insurer shall not be required to appear, 

answer or otherwise plead until the expiration of forty (40) days after the date of service 

upon the Director. A.R.S. 6 20-222,28-1027. 

YOU ARE HEREBY NOTIFIED that in case of your failure to appear and 
defend within the time applicable, judgment by default may be rendered against you for 
the relief demanded in the Complaint. 

YOU ARE CAUTIONED that in order to appear and defend, you must file an 
Answer or other proper response in writing with the Clerk of this Court, accompanied 
by the necessary filing fee, within the time required, and you are required to serve a 
copy of any Answer or other response upon the Plaintiffs attorney. 

The name and address of plaintiffs attorney is: 

John R. Hoopes 
Patricia A, Alexander 

HOOPES, ADAMS & ALEXANDER, PLC 
2410 West Ray Road, Suite 1 

Chandler, Arizona 85224 

REQUESTS FOR REASONABLE ACCOMMODATION FOR PERSONS WITH 

DISABILITIES MUST BE MADE TO THE DIVISION ASSIGNED TO THE CASE BY 

PARTIES AT LEAST THREE (3) JUDICIAL DAYS IN ADVANCE OF A SCHEDULED 

COURT PROCEEDING. 

SIGNED AND SEALED this date: Qjt-? “oe?i 

Deputy Clerk 
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H O O P E S ,  ADAMS & A L E X A N D E R ,  PLC --*. *-...__- _.-. - 
1410 W. RAY ROAD,  SUITE 1 
"HANDLER, A R l Z O N A  85224 20i t  APR 2 f [,pi 1 1 :  2 !  
r E L E P H O N E  (480)  345-8845 
FACSIMILE (480)  345-8828 
John R. Hoopes (AZ Bar No. 005893) 
Patricia A. Alexander (AZ Bar No. 023880) 
palexander@halaw.com 
Attorneys for Plaintiff 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MOHAVE 

GILBERT PUMP & EQUIPMENT 
COMPANY, an Arizona corporation, 

Plaintiff, 
V. 

CLAUDE K. NEAL FAMILY TRUST, 

Defendant. 

AFFIDAVIT OF PLAINTIFF IN 
SUPPORT OF ISSUANCE OF 
ORDER FOR PROVISIONAL 

REPLEVIN 

(Contract) 

REMEDY WITHOUT NOTICE - 

State of Arizona 1 

County of Maricopa ) 
) ss. 

, being duly sworn, says as follows: 

1. I am an attorney for gilbert Pump & Equipment Company and, as such, 

am authorized to make this Affidavit; 

2. In the performance of my duties, I have dealt with the account being sued 

upon herein, and am familiar with the records, 

mailto:palexander@halaw.com
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3. On October 29, 2010 Gilbert Pump and the Claude K. Neal Family Trust 

(the “Trust”) entered into a Conditional Sales and Security Agreement (the 

“agreement”), in which the Trust agreed to make payments to purchase certain 

equipment and services from Gilbert Pump. 

4. Pursuant to the agreement, the Trust granted a security interest in the 

equipment being purchased. 

5 .  A UCC financing statement was properly recorded on November 12, 

2010. 

6. 

7. 

8. 

9. 

10. 

11. 

The Trust failed to make proper payments. 

Gilbert Pump received a payment in November and another in January. 

The January payment was returned by Gilbert Pump’s bank due to “NSF.” 

Gilbert Pump notified the Trust of its deficiency and demanded payment. 

The Trust has however failed to make payment as required. 

Pursuant to the terms of the security agreement and Arizona law, upon 

default, Gilbert Pump is entitled to immediate possession of the equipment without 

notice to the Trust, and is entitled to sell or otherwise dispose of it and apply the 

proceeds of any such disposition to the indebtedness of defendants to plaintiff. 

12. Gilbert Pump has made demand upon the Trust for possession of the 

equipment but the Trust has failed to surrender the same to Gilbert Pump and is 

wrongfully detaining said property. 

13. The actual value of the equipment is $8,500.00, and the equipment has not 

been seized under any process, execution, or attachment. 

14. Gilbert Pump is prepared to file a Bond on Replevin in an amount double 

h e  actual value of the equipment, and will file such other pleadings or affidavits as are 

required by law as a prerequisite to the issuance of the provisional remedy sought by 

3ilbert Pump in the above-entitled action; and 

10. All of the foregoing matters are within affiant’s personal knowledge. 
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SUBSCRIBED AND SWORN before me thi&lay - 0f-d 2011. 

3 



ATTACHMENT 4 



I rl 

M 
0 - 
+ c a 
t 
K! 

n 

a 
3 
Q 
v) .- 
aJ 
P m 
5 

3 
v, 
2 

L .- m 
0. 
a, 

~ 

5 
L 
a, u 

- 
I 

n 

N 
4 
0 
N 

m 
s 
7 - 

n 
C n 

a 

r 

L 
c 

I 

n 

I 

n 


	Hoopes Adamr & Alexander PLC
	2410 W Ray Rd Suite
	UNOFFlClAL DATA - Fileno: 1632618 CheckDigif: 9 Seqno: 1 Page:


